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RESPONSES OF THE NEVADA ENVIRONMENTAL
COALITION, INC. and ROBERT W. HALL as an individual
I. Opening Statement
The following environmental assessment (“EA”) Response of the Nevada Environmental Coalition, Inc. (NEC) and Robert W. Hall as an individual, (Petitioners) is timely submitted in response to the December 15, 2009, Department of Interior, Bureau of Land Management’s (BLM) December 15, 2009-0293-EA, Environment Assessment (new EA) re: DOI-S010-2009-0293-EA, P.L. 350, and the proposed Finding of No Significant Impact (FONSI). Public Law 107-350 that was enacted December 12, 2002 “For the Conveyance of Property to Clark County, Nevada, for a Shooting Park (CCSP), and Finding of No Significant Impact (FONSI).” The notice letter included a comment period ending January 29, 2010. This is the second EA the BLM has prepared regarding the CCSP.
The Nevada Environmental Coalition, Inc. (NEC) is a citizens’ volunteer, research, advocacy and public service organization that focuses on federal, state and local environmental oversight issues. Hall and NEC's supporting organizations and supporters live, work, recreate, pay taxes, and enjoy the quiet, desert environment that is Clark County Nevada. 

II. The New EA
Petitioners’ EA and proposed FONSI responses included herein, involve the Bureau of Land Management’s (BLM) failure and refusal to provide the NEPA due process it has admitted to the United States District Court for Nevada it is obligated by law to provide. The major issue is the “world class” Clark County Shooting Park (CCSP) and its environmental impact on the humans and their domesticated animals who moved into the re-zoned land abutting the CCSP without full disclosure by the BLM and relevant local and state agencies long after the agencies knew all about the CCSP. Infra.

The new EA does the opposite of what the BLM admitted to the U.S. District Court it was obligated by law to complete. The new EA is almost entirely devoted to distractions that divert attention from the central issue of the necessity of the BLM’s completion of a CCSP, National Environmental Policy Act (NEPA), major federal action environmental impact statement (EIS), regarding Las Vegas Valley humans and their domesticated animals. 
Neither of the two low level EA’s the BLM has completed to date meets the BLM’s admitted NEPA duty to the citizens of the Las Vegas Valley. By the BLM’s proposal to sign a FONSI and stop the NEPA from going forward with an EIS, the BLM and its executives are violating the language, spirit and intent of NEPA and the APA. 

The BLM appears to be determined to deny the Petitioners the important due process rights that are a part of a legally sufficient NEPA EIS process. By the proposed FONSI, the BLM is once again transferring the difficult decisions it has a duty to make to the U.S. District Court for the purpose of delay. 
The “world class” CCSP was literally dropped into the homes of the residents in the adjoining residential neighborhood. By the proposed FONSI, the BLM has opted to herd the CCSP’s neighbors (most of whom do not know what is happening), into a legal maze that hopefully from the BLM’s point-of-view, they will not be able to cope with. Once a person is herded into the maze by purchasing a nearby home, apartment or business property in the land use area abutting the CCSP, there is no practical way out. We are describing a living hell of a place to live. In that process, the BLM has disregarded the physical and mental welfare of humans and their domesticated animals who live next to the surprise for most, “world class” CCSP. That decision is a classic example of the type of travesty Congress meant to avoid when it enacted NEPA and the APA.
Even worse is the fact that the two EAs describe a situation where the BLM and its local and state partners knew about the shooting park plans as all jurisdictions worked together to re-zone the land adjoining the CCSP in order to facilitate the development of homes, apartments, schools, churches, recreation and commercial centers on land that borders the CCSP. 
Relevant federal, state and local governments knew about the CCSP but few if any of those who bought homes or apartments on the land bordering the CCSP knew that their lives were about to become seriously disrupted. The two EAs and each of the documents the BLM has filed in support of the two EAs, confirm just how much the relevant local, state and federal agencies knew and when they knew it. 
Many of those who now know about this astounding lapse of zoning and land use planning judgment and discipline are the Petitioners, parties herein who have petitioned and commented on the original EA. For some reason, neither the old EA nor the new EA, discuss the truth of the land use issues that are relevant to the CCSP’s human neighbors and their domesticated animals that live within the hearing, stray bullet and floodlight range of the CCSP. Another way of describing what has happened to deny members of the public their environmental due process rights is fact that all of the relevant local, state and federal agencies have cooperated in a constitutionally protected environmental scheme to mislead the public.
III. Beginning Responses
“The Bureau of Land Management, however, has indicated that ‘it agrees that some level of NEPA analysis should have been conducted’ prior to the transfer of land from the United States to Clark County.” U.S. District Court, Case 2:08-cv-01131-1, May 8, 2009 Order, p. 11, ln. 1-2.

“Given the BLM’s acknowledgment that some level of EPA analysis should have been performed, the plaintiffs have shown a likelihood of success on the merits of their NEPA their NEPA compliance claim.” Id., p. 11, ln. 13-15. (Emphasis added.)
The U.S. District Court left open the issue of the “operation of the shooting park” as opposed to the land transfer. Id., p. 13, ln. 13-14.
“As noted by the Supreme Court in Winter, “[p]art of the harm NEPA attempts to prevent in requiring an EIS is that without one, there may be little if any information about prospective environmental harms and potential mitigating measures.” Id., p. 13, ln. 21-23. (Emphasis added.)
“The Court also summarized, however, that ‘[w]hen the Government conducts an activity, ‘NEPA itself does not mandate particular results.’ Instead, NEPA imposes only procedural requirements to ‘ensur[e] that the agency, in reaching its decision, will have available, and will carefully consider, detailed information concerning significant environmental impacts.’’’ Id. quoting Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 349-350, 109 S.Ct. 1835, 104 L.Ed.2d 351 (1989).
The BLM cannot be said to have available or carefully considered, detailed information concerning significant CCSP environmental impacts for the obvious reason that there is no EIS.
The BLM has now made the unilateral, new EA choice to focus, and have the public and the U.S. District Court focus, on the physical signing of P.L. 107-350, Enacted December 12, 2002, for the Conveyance of Property To Clark County, Nevada for a Shooting Park, DOI-BLM-NV-S010-2009-293-EA.   
The BLM’s decision to do another EA instead of proceeding with an EIS process is a very serious public health and safety issue. The BLM’s action is a direct rejection of its admitted NEPA and APA mandate. The environmental harm the BLM’s decisions are causing is accumulating.
Those who reject their NEPA and APA mandate, assume the powers of the United States Congress. The FONSI states in part, “In addition, after consideration of the environmental effects as described in the (new) EA and incorporated herein, I have determined the Proposed Action will not significantly affect the quality of the human environment and that preparation of an additional EIS is not required. This determination is based on my consideration of the Council on Environmental Quality (CEQ) criteria for significance (40 CFR 1508.27), both with regard to the context and the intensity of impacts described in the EA.” (FONSI 1, ¶2.) Insertion added. There was no way that determination was lawfully made in the absence of the detailed information provided by NEPA EIS process.
The significant human and domesticated animal issues include but are not limited to the collective noise from a staggering number of “world class” CCSP firing positions, the caliber of the weapons anticipated, the powder charges of the weapons anticipated, the glare of flood lights, the hours of operation, the number of days per week of operation, safety, stray shots, the close proximity of a large number of people including children, the elderly, and domesticated animal fright. The cumulative effect of all of the above involves human and animal health. The act of state and local governments promoting the shooting park is likely to draw the interest of those who will cause yet another problem for the adjacent communities. The expected night time consumption of alcohol will be a problem for the residents of the abutting residential area. Other issues involve substantially increased vehicular traffic, and additional water and sewage treatment services in the current drought of the millennium. 

The fact that law enforcement persons will be firing at the same time as criminals and gang members is irony fiction writers could not match. The wonder of it all is that the taxpayers are paying for the environmental assault.
The federal agency studies, plans and projections the BLM has cited that are more than five years old and are without subsequent amendment that do not specifically include the CCSP, are stale, legally insufficient and moot regarding a CCSP EA, FONSI or EIS. The agencies involved have a duty to keep their date and findings current.
Local, state and federal studies, plans and projections that are stale and not recent are moot and not relevant for another reason; they have not been subject to a NEPA EIS level of scrutiny, public oversight and citizen due process that federal law requires. Most, if not all of the local and state studies, plans and projections are more than five years old and have not been brought up to date.
IV. Summary of reasons why the FONSI and EA must be revised in favor of an EIS.
Historical records indicate that the CCSP land was used as used for live fire ordinance training. “A December 1949 agreement wit the USFWS described the military utilization of part of the Desert Game Range (established 1936) stretching northwest from Las Vegas, over the Las Vegas, Sheep and Pintwater Mountain Ranges. This area has subsequently been used by the military for air-to-ground bombing practice.” That use of an area that includes CCSP land requires an environmental impact statement (EIS). See, Exhibit A.

The project is federal because of the size of the land disposal, federal funding and the fact that the environment impacts are federally significant. 

The BLM has admitted a NEPA process was required.

The BLM and Clark County violated NEPA and APA law by cooperating with construction and the project in general, without NEPA compliance.

Clark County is subject to NEPA compliance because it is responsible for the execution of all NEPA requirements and the fact that the land patent has a revision clause.

The BLM admits that the agency has had since 1984 to locate and ask for a more suitable conveyance.

The BLM, Clark County, City of Las Vegas, City of Henderson and City of North Las Vegas cooperated to deny SBCC neighbors their statutory NEPA, APA environmental, federal, and state due process rights.
The EA fails to include Public Law 107-350 language regarding the safety of the public.

The EA’s “No Action Alternative” fails to own up to the obvious fact that the wrong location was chosen. 

The BLM claims that, “Under the no-action alternative the 2,880 acre parcel of public land would be available for community development consistent with the Southern Nevada Public Lands Management Act of 1998 (SNPLMA)” conflicts directly with the Public Law 107-350 condition that the land “shall not be disposed of by the county” and “title to the parcel shall revert to the United States” if the land is not used for a “central shooting facility.” That is a reason why the BLM should have considered other sites in the alternative at the outset. The BLM has admitted that portions of the land at issue will not be used for a CCSP. By law, that land must be returned to the federal government. It may not be legally possible to keep portions of the land disposal while returning other portions.
The BLM admits that it relied on Southern Nevada Public Lands Management Act of 1998 (SNPLMA) for an analysis of resources. A twelve year old, very stale SNPLMA is not legally sufficient support for a 2010 environmental process.
A key issue involves environmental justice issues. The BLM did not look very hard for an E.J. population. An EIS requires a higher E.J. standard.
The noise study described at “O. Noise,” does not study a shooting park of the unprecedented, “world class” size, unprecedented number of shooting positions, unprecedented array of fire arms and powder choices, eventual 6:00 A.M. to 10 P.M. operation, seven days a week (“public” and “private”), that the CCSP is planning. There is no information regarding the noise impact of residential communities less than a mile away, much less information regarding the psychological impact of that much shooting day after day, week after week, month after month, year after year on those who live, work, go to the two schools in the area, shop and recreate in the area. Some are more sensitive than others are. Veterans, the elderly, the ill and the very young are particularly susceptible. There is no new EA information regarding the noise effect on equestrian activities. A citizen observed, cumulative, site-specific noise study is required that includes differences in the caliber and firing position mixture of various firing scenarios, temperature, wind direction and speed, the different powder charges used, hours of operation are all missing from the new EA. Only an EIS will provide that information.
V. NEPA - General.
“(a) The National Environmental Policy Act (NEPA), 42 U.S.C.A. 4321 et. seq; amended by PL 94-52, July 3, 1975;  PL 94-83, August 9, 1975, is our basic national charter for protection of the environment. It establishes policy, sets goals (section 101), and provides means (section 102) for carrying out the policy. Section 102(2) contains “action-forcing” provisions to make sure that federal agencies act according to the letter and spirit of the Act. … Their purpose is to tell federal agencies what they must do to comply with the procedures and achieve the goals of the Act. The President, the federal agencies, and the courts share responsibility for enforcing the Act to achieve the substantive requirements of section 101. (b) NEPA procedures must insure that environmental information is available to public officials and citizens before decisions are made and before actions are taken. The information must be of high quality. Accurate scientific analysis, expert agency comments, and public scrutiny are essential to implementing NEPA….” (Emphasis added.)  40 C.F.R. § 1500.1 TA \l "40 C.F.R. § 1500.1" \s "40 C.F.R. § 1500.1" \c 6  (7-1-02).
VI. National Environmental Policy Act (“NEPA”) Compliance

The unsigned EA gives the erroneous impression that because Congress transferred public lands to Clark County by Public Law, no NEPA compliance is necessary. “The proposed action is specifically authorized by Public Law 170-350.” (2:1.3.) In the context of NEPA EA compliance, the statement misleads to the extent the BLM has not also made the public aware that they have important NEPA rights regardless of how Clark County obtained the federal land and funding.

Any claim of conformance to any prior federal, state or county plan or prior requirement that does not have an approval date less than five years or less from the date of the EA, is an admission that the plan is neither cumulative, nor timely revised, nor sufficient for any lawful purpose. See, 42 U.S.C. § 7506(c).

“If the cumulative impact of a given project and other planned projects is significant, Petitioners cannot simply prepare an EA for its project, issue a FONSI, and ignore the overall impact of the project…”, Newton County Wildlife Ass’n v. Rogers, 141 F.3d 803, 809 (8th Cir. 1998). The BLM would not have completed the original EA if it had not been sued.
No matter how thorough it is, an EA can never substitute for preparation of an EIS, if the proposed action could significantly affect the environment. See, Sierra Club v. Marsh, 769 F.2d 868, 874-76 (1st Cir. 1985) TA \l "Sierra Club v. Marsh, 769 F.2d 868, 874-76 (1st Cir. 1985)" \s "Sierra Club v. Marsh, 769 F.2d 868, 874-76 (1st Cir. 1985)" \c 1 . We stress in this regard that an EIS serves different purposes from an EA. An EA simply assesses whether there will be a significant impact on the environment. An EIS weighs any significant negative impacts of the proposed action against the positive objectives of the project. Preparation of an EIS thus ensures that decision-makers know that there is a risk of significant environmental impact. That alerts them to consider that impact. As such, an EIS is more likely to attract the time and attention of both policymakers and the public. In addition, there is generally a longer time for the public to comment on an EIS as opposed to an EA, and public hearings are often held…. See Anderson v. Evans, 350 F.3d 815, 836 (9th Cir. 2003) TA \l "Anderson v. Evans, 350 F.3d 815, 836 (9th Cir. 2003)" \s "Anderson v. Evans, 350 F.3d 815, 836 (9th Cir. 2003)" \c 1 .

NEPA requires that the responsible Federal official …shall consult with and obtain the comments of any Federal agency that has jurisdiction by law or special expertise with respect to any environmental impact involved. Copies of such statements and the comments and views of the appropriate federal, state, and local agencies that are authorized to develop and enforce environmental standards, shall be made available to the …. public as provided by section 552 of Title 5, and shall accompany the proposal through the existing agency review procedures.” There is no applicable discussion regarding 5 U.S.C. § 552 TA \l "5 U.S.C. § 552" \s "5 U.S.C. § 552" \c 2  compliance in the proposed EA.

Cumulative impacts are those impacts that result from the incremental impact of an action, decision, or project in combination with other past, present, and reasonable foreseeable future actions, regardless of the agency (federal or non-federal) or person undertaking such other actions. Cumulative impacts can result from individually minor but collectively significant actions over a period of time, from similar projects or actions, and from projects or actions which have similar impacts See, 40 CFR Part 1508.7. There is a basis for the claim and the basis is both admitted and mandatory. The BLM has failed to discuss cumulative impact issues.
References to “local land use plans” and other laws and ordinances do not diminish NEPA compliance requirements.
No matter how thorough, an EA can never substitute for preparation of an EIS if the proposed action could significantly affect the environment. See, Sierra Club v. Marsh, 769 F.2d 868, 874-76 (1st Cir. 1985) TA \l "Sierra Club v. Marsh, 769 F.2d 868, 874-76 (1st Cir. 1985)" \s "Sierra Club v. Marsh, 769 F.2d 868, 874-76 (1st Cir. 1985)" \c 1 . “We stress in this regard that an EIS serves different purposes from an EA. An EA simply assesses whether there will be a significant impact on the environment. An EIS weighs any significant negative impacts of the proposed action against the positive objectives of the project. Preparation of an EIS thus ensures that decision-makers know that there is a risk of significant environmental affect and consider that impact. As such, an EIS is more likely to attract the time and attention of both policymakers and the public. In addition, there is generally a longer time period for the public to comment on an EIS as opposed to an EA, and public hearings are often held….” None of this was dealt with in the proposed EA. See Anderson v. Evans, 350 F.3d 815, 836 (9th Cir. 2003) TA \l "Anderson v. Evans, 350 F.3d 815, 836 (9th Cir. 2003)" \s "Anderson v. Evans, 350 F.3d 815, 836 (9th Cir. 2003)" \c 1 .
At all times relevant since December 12, 2002, the BLM has failed and refused to comply with the NEPA. The BLM’s failure and refusal to comply with NEPA is part of a scheme to ignore a very important mandate of Congress. Ignoring NEPA is an illegal act. When local, state and federal agencies evade the law instead of doing what the law requires, public rights are taken without due process. The public is left out of the environmental information loop. In a scofflaw process, the public loses respect and trust in their governmental agencies. NEPA compliance informs the public. NEPA compliance gives the public a chance to participate in the decisions that affect the quality of their lives.
The failure and delay of the BLM to timely comply with NEPA raises the issue of whether or not it is too late to comply with NEPA. For that reason alone, the land should revert to the federal government. The land transfer process was legally insufficient and misleading.
Public Law 107-350 creates a bond between the BLM and Clark County – for life with or without NEPA compliance. 
“(1) In General. – The parcels of land conveyed under subsection (c) … shall not be disposed of by the county.” “If Clark County ceases to use any parcel for the purposes described in subsection (b) – (a) title to the parcel shall revert to the United States and (B) Clark County, Nevada, shall be responsible for any reclamation necessary to revert the parcel to the United States.” The word “shall” is mandatory.
There is also a provision (f), The Secretary of the Interior may require such additional terms and conditions in connection with the conveyance, as the Secretary considers appropriate to protect the interests of the United States. Section 1(a), Findings, is also instructive to the extent that the words “safety” and “safely” were a primary goal and foundation for the Act.

VII. Urban Environment – Quality of Life

“NEPA is not confined to the protection of the natural environment but extends as well to the protection of urban environment.” The leading case is Hanley v. Mitchell ( I), 460 F.2d 640 (2d Cir. 1972). Plaintiffs in that action challenged a decision not to prepare an impact statement on a major jail facility to be built by the General Service Administration in downtown Manhattan. The court decided that an impact statement was required and held that the ‘protection of the quality of life for urban residents’ fell within NEPA’s purpose. 

During the time since Congress granted the land transfer, developers have enjoyed rezoning approvals that have resulted in the sale lots and homes to hard working Americans who had no idea that the “park” next to them was going to be the world’s largest shooting park. The result of the BLM ignoring NEPA is to put icing on the putrid cake of political treachery. Either the citizens are in the wrong place or the CCSP is in the wrong place. 

The issues begin with safety, noise and crime. The CCSP concept is to reach out to domestic and foreign gun owners. The Clark County legal liability of inviting tourists to come with their guns leaves those who understand the risks incredulous. The CCSP scheme ignores Clark County taxpayer liability. The local governments that failed to create a large buffer between the CCSP and residential communities, have instead created an environmental debacle that is destined to come back to haunt them. To this day, few in the Valley have little or no knowledge of what their governments have done to them.

VIII. Air and Water Pollution, Land Use Changes, Increase in Public Facility Demand and Aesthetic Quality
“The cases have followed this decision by granting standing to plaintiffs who allege injury to the quality of urban life. In a case similar to Hanly I, for example, a plaintiff was given standing based on claims of environmental impact caused by the construction of a jail facility.” Sierra Club v. Hassell, 636 F.2d 1095 (5th Cir. 1981). “Among the impacts claimed were air and water pollution, negative land use changes, and an increase in demand on public facility systems” Committee for Auto Responsibility v. Solomon, 603 F.2d 992 (D.C. Cir. 1979). (Air pollution from parking lot for proposed government building). 

“Injury to the aesthetic quality of the urban environment also is sufficient to grant standing to challenge the impact of a highway in an urban historic area.” NEPA Law and Litigation, Second Edition 2008, Mandelker, § 4-21 (1 & 2).

IX. Major Federal Action

(a) Sec. 1508.18  Major federal action. Major federal action includes actions with effects that may be major and are potentially subject to federal control and responsibility. Major reinforces, but does not have a meaning independent of significantly. (Sec. 1508.27.) Actions include the circumstances where the responsible officials fail to act and that failure to act is reviewable by courts or administrative tribunals under the federal Administrative Procedure Act (APA), or other applicable law, as an agency action.

(b) Actions include new and continuing activities, including projects and programs entirely or partly financed, assisted, conducted, regulated, or approved by federal agencies; new or revised agency rules, regulations, plans, policies, or procedures; and legislative proposals (Secs. 1506.8, 1508.17).
(c) Federal actions tend to fall within one of the following categories: 

(1) Adoption of official policy, such as rules, regulations, and interpretations adopted pursuant to the Administrative Procedure Act, 5 U.STATEMENT:C. 551 et seq; … formal documents establishing an agency's policies that will result in, or substantially alter, agency programs. 

(2) Adoption of formal plans, such as official documents prepared or approved by federal agencies that guide or prescribe alternative uses of Federal resources, upon which future agency actions will be based. 

(3) Adoption of programs, such as a group of concerted actions to implement a specific policy or plan; systematic and connected agency decisions allocating agency resources to implement a specific statutory program or executive directive. 
(4) Approval of specific projects, such as construction or management activities located in a defined geographic area. Projects include actions approved by permit or other regulatory decision as well as federal and federally assisted activities.
(5) Sec. 1508.27  Significantly. Significantly as used in NEPA requires considerations of both context and intensity: 

(a) Context. This means that the significance of an action must be analyzed in several contexts such as society as a whole (human, national), the affected region, the affected interests, and the locality. Significance varies with the setting of the proposed action. For instance, in the case of a site-specific action, significance would usually depend upon the effects in the locale rather than in the world as a whole. Both short- and long-term effects are relevant. 

(b) Intensity. This refers to the severity of impact. Responsible officials must bear in mind that more than one agency may make decisions about partial aspects of a major action. The following should be considered in evaluating intensity: 

(1) Impacts that may be both beneficial and adverse. A significant effect may exist even if the Federal agency believes that on balance the effect will be beneficial. 

(2) The degree to which the proposed action affects public health or safety. 

(3) Unique characteristics of the geographic area such as proximity to historic or cultural resources, parklands, prime farmlands, wetlands, wild and scenic rivers, or ecologically critical areas. 

(4) The degree to which the effects on the quality of the human environment are likely to be highly controversial. 

(5) The degree to which the possible effects on the human environment are highly uncertain or involve unique or unknown risks. 

(6) The degree to which the action may establish a precedent for future actions with significant effects or represents a decision in principle about a future consideration. 

(7) Whether the action is related to other actions with individually insignificant, but cumulatively significant impacts. Significance exists if it is reasonable to anticipate a cumulatively significant impact on the environment. Significance cannot be avoided by terming an action temporary or by breaking it down into small component parts. 

(8) The degree to which the action may adversely affect districts, sites, highways, structures, or objects listed in or eligible for listing in the National Register of Historic Places or may cause loss or destruction of significant scientific, cultural, or historical resources. 

(9) The degree to which the action may adversely affect an endangered or threatened species or its habitat that has been determined to be critical under the Endangered Species Act of 1973. 

(10) Whether the action threatens a violation of Federal, State, or local law or requirements imposed for the protection of the environment.

X. NEPA and Local Governments

Local governments are subject to NEPA when projects they undertake receive federal assistance or are under federal control. The Supreme Court has indicated that the state’s sovereign immunity does not extend to local governments.
Federal programs of financial assistance can federalize state and local government projects. For example, the courts require an impact statement for state highways and other transportation projects funded wholly or partly with federal aid. NEPA can also apply to the federal funding of local government program. 

Just as a federal law may federalize a state or local government project and bring it under NEPA, a federal law may also federalize private development. The responsible federal agency must then prepare an environmental impact statement on the private development project. Examples are any private development that requires a federal permit, such as private development in wetlands covered by the Clean Water Act. NEPA Law and Litigation, Second Edition 2008, Mandelker, §§ 1:4; 8:19-20.
XI. Public Law 107-350

Re: Public Law 107-350, “December 17, 2002. Section 1, Conveyance of Property to Clark County, Nevada. Section 1. (a) Findings. (1). the Las Vegas area has experienced such rapid growth in the last few years that traditional locations for target shooting are now too close to populated areas for safety. (2) There is a need to designate a centralized shooting facility in the Las Vegas Valley where target shooters can practice safely…. (b) Purposes – The purposes of this Act are – (1) to provide a suitable location for the establishment of a central shooting facility in the Las Vegas Valley;…”

“(e) Use of Land – In General.-The parcels of land conveyed under sub-section (c) – (A) shall be used by Clark County for the purpose described in subsection (b) only; 

Instead of choosing an area that would meet the Congressional land transfer “safety” requirement, Clark County and the BLM accepted land that both knew was abutting City of Las Vegas property either developed, or they knew would be developed for residential communities with all of the expected ancillary schools, churches, recreations centers and businesses in support. The word “suitable” at (b)(1) is operable and is described immediately above in terms of “safety.”

From the outset, Clark County and the BLM embarked on a pattern of knowing and willful, political and administrative deception to mislead the Congress and the people of the Las Vegas Valley. There is no evidence that Clark County obtained an inter-local agreement to zone the land to the South and Southeast of the CCSP in order to create the safety buffer that was the basis for the Congress conveying the land to Clark County.

To the contrary, on August 21, 2002, City Council of the City of Las Vegas, a proponent and supporter of the CCSP, voted to change the zoning of land in the buffer zone from Desert Rural Density Residential to Residential, adjacent to the northeast corner of Jones Boulevard and Iron Mountain Road. See, General Plan Amendment (GPA-0027-02) re: Log Cabin Way, limited partnership on behalf of Greystone.
“The proposed action is to provide an environmental analysis of the impacts of Public Law 107-350.” (3:2.0.) (The statement is misleading. The BLM neglected to add, “after the fact.”)
An Act of Congress to transfer public land to Clark County, Nevada, does not relieve the BLM of the responsibility to comply with NEPA. All federal land transfers are subject to the NEPA requirement to disclose air pollution and noise pollution environmental impact. That includes psychologically cumulative noise “before decisions are made and before actions are taken.” 40 C.F.RESPONSE: § 1500.1(b) TA \s "40 C.F.R. § 1500.1(b)" .

XII. Petitioners Specific Point by Point New EA Response: Comments
Introduction:

STATEMENT: In 2002, Congress passed P.L. 107-350, requiring Bureau of Land Management (BLM) to convey to Clark County, Nevada, a specified and approximate 2,880 acres of public land for use as a centralized shooting facility. The BLM conveyed the land on November 26, 2003.

RESPONSE: Nothing in that law sets aside the BLM’s admitted duty and responsibility to comply with all other applicable laws such as the National Environmental Policy Act (NEPA). Other federal laws apply such as the federal Administrative Procedures Act (APA), federal common law, the due process protections of the Fourteenth Amendment to the Constitution of the United States, and 42 U.S. § 1983.
STATEMENT: According to the BLM, the shooting park facility has been funded with county, Federal and private money. Since 2003. Federal funding for this project has totaled $64 million. The Federal funding was provided under the Southern Nevada Public Land Act of 1998 (SNPLMA), Parks Trails and Natural Area program. This money was used for site planning, development and construction.  
RESPONSE: That is an admission that from the outset, the project was a major federal action requiring the federal agency responsible, the BLM, to complete a legally sufficient environmental impact statement. That is an interesting and very important admission. The SNPLMA is not a part of the 2002, P.L. 107-350. Without prejudice and with that admission, the legal protection the BLM has claimed from P.L. 107-350 disappeared. The admitted $64 million from the SNPLMA and P.L. 107-350 are two entirely different public laws. The $64 million in federal funding puts the CCSP squarely within the jurisdiction of NEPA. The true value involved in the land transfer is quite a bit more than the $64 million dollars would suggest. The P.L. 107-350 land was assessed in for 2009 at $1.38 billion.
STATEMENT: The BLM released EA # DOI-BLM-NV-S010-2009-0293-EA on August 3, 2009. During the comment period, 1,046 comment letters were received on the EA. Most of these expressed opinions in favor of the shooting park conveyance. These comments do not require a Response: from the BLM. A total of 56 comment letters provided new information or raised questions or concerns regarding the EA which went beyond simple expressions of opinion.

RESPONSE: That is an admission that petitioner’s original EA comments were on-point.

STATEMENT: Based on an analysis of the public comments and internal BLM review, it has been determined that a new EA is needed in order to consider a wider range of alternatives. Therefore, the BLM has prepared the present EA and is providing the public with 45 days to review the analysis.
RESPONSE: The BLM had a duty at that point to commence an EIS process.  Instead, the BLM started another EA process despite the U.S. District Court Order.
1.0 Location

STATEMENT: The legal description for the shooting park site is T. 18 S,R. 60 E, Section 25, S1/2; Section 26, S1/2; Section 27, S1/2; Section 34, All; Section 35, All and Section 36, All, containing approximately 2,880 acres. A map of the shooting park is attached as Exhibit 1.

RESPONSE: The statement admits that the shooting park consists of 2,880 acres.  That alone meets the NEPA definition of a major federal action admission requiring an EIS, not an EA.
1.1 Conformance with Applicable Land Use Plan

STATEMENT: Disposal of the subject lands is consistent with the Las Vegas Resource Management Plan (RMP) approved in October 1998. This land conveyance action was legislatively mandated under Public Law 107-350, enacted by Congress December 17, 2002. A copy of the law is attached at Appendix 1 of this document.
RESPONSE: Nothing in P.L. 107-350 exempts the EIS requirement.
1.2 Purpose and Need

STATEMENT: The purpose and need of the proposed action is to comply with Congressional direction under Public Law 107-350 to convey the above described lands to Clark County, Nevada for use as a Shooting Park.
RESPONSE: The same.
1.3 Relationship to Statutes, Regulations and Agency Jurisdiction

STATEMENT: The proposed action is specifically authorized by Public Law 170-350. This law directs the Secretary of the Interior, through BLM, to convey the subject lands to Clark County, Nevada, for development of a shooting park. Legislated sales are completed using regulations at 43 CFR Part 2700, which details the procedures for disposal of public land under the Federal Land Policy and Management Act of 1976 (FLPMA). The BLM is required to follow Federal regulatory procedures when conveying land in conjunction with legislation unless the legislation specifically removes BLM from the requirement to follow Federal regulations, or the legislation dictates a time frame for conveyance of the land which does not allow BLM the opportunity to comply with Federal regulations.
Along with the Congressional requirement for conveyance of the land, various resolutions from state and local governmental entities also provided support for a regional shooting park. (See Appendix 2.)

RESPONSE: The statement is off point and misleading. The BLM continues to fail and refuse to cite any specific section of any law or regulation relieving the BLM of its NEPA environmental law or APA administrative law responsibilities. In the alternative and in the absence of any specific citation to statutes, a congressional statute such as NEPA and the APA take precedence over any lower level agency rule or regulation.
1.4 Relationship to Community Development Plans

STATEMENT: The 2,880 acres, more or less, as identified in P.L. 107-350, is located within or near those lands encompassed by the following land use plans:

Clark County Master Plan Update 2007

Las Vegas Valley Disposal Boundary EIS (December, 2004)

Las Vegas RMP (October 1998)

RESPONSE: Off-point and a distraction without an EIS. The issue is federal agency responsibility and federal agency statutory law that require an EIS.
2.0 Proposed Action - Legislative Conveyance of 2,880 Acres

STATEMENT: The proposed action is to convey 2,880 acres identified in Public Law 107-350, with all right, title, and interest for no consideration to Clark County, Nevada, along with terms and conditions to protect the interests of the United States Government as described below. All right, title and interest means that the Secretary of the Interior would convey all property interests it holds in the land to Clark County, including all interests it would otherwise be required to “reserve” to the United States Government in accordance with Federal regulations, laws and guidance, such as reserving valuable mineral interests, and the right to construct ditches and canal, Statement: P.L. 107-350 also requires the Secretary to convey the land for “no consideration.” This means that the land is conveyed to Clark County at no cost. To comply with current Federal laws, policy and guidance, the Secretary would normally prepare an appraisal to determine the fair market value of the land and require Clark County to pay the purchase price for the conveyance. To comply with P.L. 107-350, the Secretary would not complete a mineral potential report to determine mineral values or prepare an appraisal for this project.

To protect the interests of the United States Government, the proposed action would convey these lands subject to: (1) valid and existing rights, (2) indemnification for the United States, and (3) reversion at the discretion of the Secretary of the Interior. Other important provisions to protect Federal interests and to ensure public safety would be implemented by Clark County (p. 2) through a Plan of Development for the Shooting Park. These extra provisions would include such things as set-backs and buffers for noise mitigation and safety, and the curtailing of unauthorized dumping, trespassing and illegal off highway vehicle use within and adjacent to the Shooting Park.

RESPONSE: The statement neglects to cite NEPA and APA federal statutory law compliance, particularly the due process requirements. There is no exemption from compliance with NEPA and APA federal statutory law. As a federal agency, the BLM has the legal duty to operate based on federal law. Federal agency compliance with federal law requires environmental law compliance. That includes the public’s APA and Fourteenth Amendment due process rights. Any reliance on local and state law exposes federal employees to 42 U.S.C. § 1983 compliance. Any evasion of NEPA exposes the federal government without indemnification.
2.1 Alternative A

STATEMENT: “Alternative A would convey 2,880 acres to Clark County for a Centralized Shooting Park with patent reservations that would further protect the interests of the United States Government, compared to the Proposed Action. It would also include development of the site in accordance with Clark County’s Plan of Development. These extra provisions would include such things as set-backs and buffers for noise mitigation and safety, and the curtailing of unauthorized dumping, trespassing, and illegal off-highway-vehicle use within and adjacent to the Shooting Park. The patent reservations in Alternative A would be as follows:

(1) The BLM would except and reserve to the United States a right-of-way for ditches or canals by the authority of the United States pursuant to the Act of August 30, 1890 (43 U.S.C. 945). (2). The BLM would identify and reserve valuable minerals as identified in an approved mineral potential report for this conveyance. This reservation would include the right for the United States to grant its permittees, licensees and lessees the right to prospect for mine and remove the minerals owned by the United States under applicable law and such regulations as the Secretary of the Interior may prescribe, including all necessary access and exit rights. The “no known valuable minerals” would be transferred to Clark County in compliance with Federal laws, policy and guidance. (3) The BLM would complete an appraisal of the property to determine the fair market value and require Clark County to pay the appraised value for the property. (4) The BLM would not include a reversionary clause in the patent, since a non-revisionary transfer of the lands to Clark County (that is, not allowing the lands to return to the U.S. Government) would be, in some cases, in the best interest of the BLM for future administration, land management, and potential liability reasons. Overall, this alternative would not comply with P.L. 107-350 since the law required transfer of the lands “for no consideration,” rather than at fair market value.”
RESPONSE: The concentration on “for no consideration” once again overlooks the public’s right to environmental due process by adherence to the BLM’s NEPA responsibility by including the public in an EIS process. Alternative A emphasis is to do exactly the opposite and deny the public their participation and due process rights.
2.2 No Action Alternative

STATEMENT: “Under the no-action alternative, the 2,880 acre parcel would not be transferred to Clark County for a centralized shooting facility. However, the lands would remain available for community development subject to SNPLMA. This alternative would not comply with P.L. 107-350 since Congress required BLM to convey public lands to Clark County at the location where the Shooting Park now exists.”
RESPONSE: The BLM must comply with all applicable federal statutes, and rules in their ranking order.
2.3 Alternative Considered but Eliminated from Detail Study

STATEMENT: “This alternative would convey 2,880 acres to Clark County for a centralized shooting facility at some other location on BLM-administered public land. In considering this alternative, it became apparent that locations of this size, with similar close proximity to the Las Vegas Valley, are unavailable for several reasons. For one, the locations would be similarly close to residential areas. In addition, some sites that otherwise might have been appropriate are being studied for possible resource protection and retention, rather than disposal. An example includes the area within the BLM’s CTA, west of the current Shooting Park. Other lands would be outside the Las Vegas Disposal Boundary. While the current Las Vegas Disposal Boundary could be enlarged, the expansion would need Congressional action or an amendment or revision to the BLM’s Las Vegas RMP. Pursing an RMP amendment or revision to identify (p. 3) additional lands for disposal may, or may not, result in a BLM decision to sell more land, depending on the analysis. In any event, BLM’s pursuit of an alternate site for the shooting facility would not comply with P.L. 107-350 since Congress required BLM to convey the specific public lands to Clark County at the location where the Shooting Park now exists.”
RESPONSE: Short of doing nothing with the land, a NEPA/APA process is already attached to the land use at issue, and that is not going to change no matter what is done with the land.
3.0 Affected Environment

A. Summary
RESPONSE: Once again, the BLM attempts to overlook the fact that NEPA process has already attached to the land. There is nothing in the EA that supports the premise that the major federal action process may lawfully stop prior to the completion of a full EIS process where the Petitioners and all other interested citizens are brought into the EIS tent according to the language, spirit and intent of NEPA and the APA.
While the items listed in the new EA Affected Environment section are of concern, the items not listed are the essence of the issue. They include but are not limited to cumulative gunfire from as many as 74 firing positions close to homes, schools, churches, recreation areas and churches  gun as gunfire of night and day, year after year, weapons of all sizes and caliber, varying powder charges, glaring floodlights, stray shots from those may or may not be sober, gang violence,   
Air quality is an admitted, direct impact pursuant to NEPA. Without prejudice to the fact that air quality issues are simply a part of a NEPA EIS process when made a part thereof, there are no local studies or plans that anticipated a shooting range of the size proposed and being developed.
More important, even if the state and county had considered the shooting park in studies and plans, Petitioners and other interested parties do not have the statutory and constitutional due process rights regarding local studies and plans that they have pursuant to NEPA and APA due process where citizens must be brought into the decision making “tent” at the outset.
The statement that Human Health and Safety is not an issue for this proposed project is not simply false, it is beyond false. Human health and safety issues are at the forefront of the issues raised by the Petitioners.
B. Botany

RESPONSE: Petitioners are concerned about citizens and their domestic animals.
C. Threatened and Endangered Species / Special Status Species

RESPONSE: Petitioners are concerned about citizens and their domestic animals.
D. Migratory Bird Treaty Act

RESPONSE: Petitioners are concerned about citizens and their domestic animals.
E. Wildlife

RESPONSE: A barrage of gunfire hour after day, week after week, month after month will scare and affect any animal, endangered species or otherwise.

F. Soils

RESPONSE:: Soils will be contaminated with lead.

G. Air Resources
RESPONSE: A Clean Air Act exchange of ownership papers has no relevance in an EIS environmental land use process. Citizens have an entirely different set of participation and due process rights under NEPA that are not a part of any local and state, non-NEPA process. The BLM admits the health concerns of the three pollutants cited. It is well known that Clark County cannot meet the current or expected ozone standard. Despite that, the BLM remains silent.
H. Potential Health Effects for CO and PM10 and O3.

STATEMENT: “The EPA changed the standard for O3 from 84 ppb to 75 ppb, in March of 2008. This new standard will require implementation of Volatile Organic Compound (VOC) reduction strategies. There are a number VOC reduction strategies, including but not limited to reformulated fuel, vapor recovery, double walled under-ground storage tanks, increase mass transit and car-pooling. It is not known as this time which of these reduction strategies would be implemented by Clark County Department of Air Quality and Environmental Management (CCDAQEM) as part of the SIP to show attainment for the new O3 standard. The BLM will work closely with CCDAQEM to ensure BLM authorizations are included as part of the SIP for the affected area. The CCDAQEM is not required to submit a completed SIP to the EPA for signature until sometime in 2012.”
RESPONSE: The BLM admits that CCSO air pollution is a serious issue that the shooting park and its visitors will not help Clark County get under control.
H. Water Resources

STATEMENT: “The Disposal EIS (p 4-61) presents an assessment of water needs out to the year 2018, based on 70,000 acres being developed over that timeframe. The expected water needs amount to an additional 175,000 acre/feet of water by the year 2018, based on a figure of 2.5 acre/feet/year of water needed for each acre of developed land. The same number was used to calculate water needs for this proposed action.

Water resources within the Project Area consists of both surface water and groundwater resources. Surface water flow through the Project Area originates from the Las Vegas Range collecting in tributaries and forms sheet flow towards to the Upper Las Vegas Wash. The Upper Las Vegas Wash collects flows from the Las Vegas Range, Sheep Range and Spring Mountains and conveys them to Lake Mead.

The Project Area is located in the Las Vegas Valley groundwater alluvial basin. Water levels within the basin are typically 200 or more feet below ground surface. Groundwater recharge (p. 7) occurs in the surrounding mountain ranges and most of the evapotranspiration from the system occurs on the valley floor.
See the Supplemental Programmatic Environmental Impact Statement for the Clark County Regional Flood Control District 2002 Master Plan Update, 2004 EIS pages 65 to 88 for a complete review of surface and groundwater resources within the Project Area.”
RESPONSE: The above discussion is included its entirety. The discussion fails to mention that the Bureau of Reclamation is predicting among its forecast scenarios, a dry Lake Mead. Lake Mead is the primary source of the Las Vegas Valley’s drinking water. Local water authorities are rushing to lower the water treatment plant’s Lake Mead intake point as the level of the lake drops to historic levels. The BLM’s failure to include this and more detailed water availability issues renders the entire new EA document worthless for any lawful purpose.
I. Flood Plains

R. The BLM’s flood plain issues are not up to date.
J. Cultural and Paleontological Resources

RESPONSE: Section 106 of the National Historic Preservation Act (NHPA) requires Federal agencies to take into account the effects of their undertakings on historic properties. For the purposes of Section 106, historic properties are defined as those cultural resources that are listed in or eligible for nomination to the National Register of Historic Places (NRHP). 
We assume that the BLM is familiar with 2007 Utah State University, Upper Las Vegas Wash Conservation Transfer Area study, that was not included in the original or new EA exhibits. We include the on-point document as our Exhibit B and make it a part hereof for all purposes.
The BLM and Clark County have known that there paleontological fossils in the CCSP area since at least 2002- 2003 during Upper Las Vegas Wash exploration. Paleontological fossils were found over at least one-third of the Clark County Shooting Park’s current location.  An EIS would include and report the presence of paleontological fossils on CCSP grounds. That is believed to be one of the reasons why the BLM is so anxious to avoid completing an EIS. Any such findings have the potential to shut down the CCSP project. 
In an attempt to comply with Section 106, the BLM Archaeologist conducted an existing data review that showed the area of potential effect (APE), a 2880-acre parcel, had never been evaluated for cultural resources. To prepare for a potential land transfer, Clark County contracted a Class III cultural resource inventory of the APE. The inventory was completed and results are detailed in BLM Cultural Resource Report 5-2452.One cultural resource property was documented. The site (26Ck6714), an historic road, was determined not eligible for nomination to the NRHP under any of the Secretary of the Interior's criteria of eligibility. The Nevada State Historic Preservation Office (SHPO) concurred with the BLM's determination in a letter dated June 3, 2003. The SHPO also concurred with BLM's determination that the undertaking as proposed would have no effect to historic properties.
Fossils resources must be considered and evaluated as “scientific values” under the Federal Land Policy and Management Act (FLPMA) of 1976. The Las Vegas Formation in the Upper Las Vegas Valley Wash contains the remains of extinct Pleistocene animals such as ground sloths, mammoths, and camels. The San Bernardino County Museum (SBCM) conducted a pedestrian survey of those portions of the Las Vegas Formation within the parcel proposed for transfer. A total of 33 localities were recorded. Fossil remains are apparent on the surface and there is a high probability that fossils lie beneath. Clark County plans to avoid impacts to fossil resources by restricting construction activities to those areas lying outside the wash. (p. 8)
K. Hazardous Materials

STATEMENT: “An Environmental Site Assessment was prepared for Clark County Parks and Recreation by SWCA Environmental Consultants November 2003.No recognized environmental conditions were found on the property. Once conveyed the property is likely to be used for shooting activities using lead ammunition. Any discharge of lead in this area will be managed under the approved lead mitigation plan. The Nevada Department of Environmental Protection (NDEP) approved Clark County’s plan by letter dated December 12, 2006.See Exhibit 2 for the State’s approval letter and Clark County’s mitigation proposal, as prepared by Poggemeyer Design Group.”
RESPONSE: Lead and gunpowder are both hazardous materials. An analysis of lead and gunpowder contamination adjacent to a residential community requires a NEPA EIS evaluation.

L. Environmental Justice
STATEMENT: “Executive Order 12898 of February 11, 1994, states that “each Federal agency shall make achieving environmental justice part of its mission by identifying and addressing, as appropriate, disproportionately high and adverse human health or environmental effects of its programs, policies, and activities on minority populations and low-income populations in the United States.  The subject lands are located in the very northern edge of the Las Vegas Valley, abutting the Desert National Wildlife Refuge on its northern and eastern boundaries, with public lands located on the western and southern boundaries.
There are private lands lying adjacent to the property, with the majority of others approximately ½ - 1 mile south of the sale/conveyance parcel were evaluated for the presence of potential issues relevant to Environmental Justice. A field trip was conducted on the parcel to evaluate the potential for Environmental Justice issues based on the demographic information collected. The field tour revealed that the private and public parcels adjacent to the subject land are either undeveloped, public facility or residential forms of development. Those properties developed were observed to be either recently developed properties or are properties under construction.”
RESPONSE: There is no evidence that the BLM ever took its environmental justice duty seriously.

M. Land Uses

STATEMENT: “The 2,880 acres, more or less, of public land identified under legislation P.L. 107-350 were undeveloped public land. The area was being managed in accordance with the Las Vegas RMP and Final EIS, approved October 1998. Access to the property prior to the legislation was along unauthorized OHV roads and right-of-way alignments. Pending land use applications on file with the Bureau were as follows:

1.) N-52308 – a ROW application filed by the City of North Las Vegas for a detention basin and dike;

2.) N-76602, N-76603 and N-76604 – ROW applications filed by the City of North Las

Vegas for three individual potable water reservoirs;

3.) N-37233 – a ROW filed by the City of Las Vegas for a water retention basin.

These applications were withdrawn by the responsible entity in order to allow the patenting of the lands to Clark County for the purposes of the Shooting Park Facility. (p. 9)
The remaining valid and existing rights were identified as a right-of-way N-75025-01, a temporary use permit issued to Nevada Power Company for the construction of a 500 KV transmission line.

Prior to the legislation, use of the site was off-road-vehicle use, dumping and recreational shooting. Dumping consisted of a large number of tires, spent brass, empty ammo boxes, shooting targets, glass bottles, spray paint cans and plastic buckets. There are two dirt roads on the site and one on its eastern boundary that provide unregulated access to the Desert National Wildlife Refuge (DNWR); these will be closed during the development of the site at request of the U.S, Fish and Wildlife Service. Two other dirt roads run east and west across the property. The road centrally located will be closed and the other dirt road (Moccasin Road) serves as the southern boundary of the site and provides access for the large power lines that also form part of the southern boundary.

The Clark County centralized Shooting Park Facility has been designed to provide buffers on all four boundaries. All shooting ranges are pointed north, away from populations, and all rifle and pistol ranges are designed to capture all of the discharged projectiles. A one-mile buffer zone from shooting areas has been provided on the southern edge of the property which is located nearest to private residential areas. There is a large buffer zone along the west boundary and a quarter-mile buffer zone along the northern boundary. The conceptual master plan displays all the projectile fall zones. Projectile fall zones are laid out as 300 yards and are all located and contained on the Shooting Park property. The average projectile distance for target shot shell loads is approximately 175 yards. All projectiles and those containing lead will be contained in internal drains and through a double settling basin to prevent materials from escaping the site.

The rifle and pistol ranges are recessed into the property and protected by berms and backstops meeting the criteria established by shooting range design safety standards. In addition, the northern drainage channel which prevents the offsite flows from the Sheep Mountain range from mixing with any onsite flows that may occur on the ranges, is located south of the northern property line by 56 feet to protect and mitigate any potential impacts to DNWR property.

The area surrounding and abutting the Shooting Park Facility is undeveloped. The closest private land, approximately 80 acres, more or less, lies on the southern boundary and is legally described as T. 19 S.R.: 60 E., section 3, Government Lots 1 and 2. These lands were conveyed under State Selection 11, from the United States to the State of Nevada in June 16, 1880. Lands abutting the southern boundary are also leased under the Recreation and Public Purposes Act of June 14, 1926 (R&PP) to the City of Las Vegas for use as Floyd Lamb State Park under lease number N-36876-01.Another R&PP lease, N-62830, also issued to the City of Las Vegas, is proposed to be developed according to the original plan of development filed by the State of Nevada for Floyd Lamb State Park. The two R&PP leases encumber a total of 1,361.33 acres of public land. The majority of the lands are currently undeveloped.

Lands lying to the south of the Shooting Park Facility are also encumbered by the following rights-of-way (ROW):

a. N-53584 – ROW issued to City of North Las Vegas for the Upper Las Vegas Wash

storm water detention basin and diversion dikes.:
b. N-76357 – ROW issued to City of North Las Vegas for roadway, water, sewer and

drainage improvement on the west side of Decatur Boulevard. (p. 10)
c. N-77820 – ROW issued to the City of North Las Vegas for a waterline and reservoir on

the east side of Decatur.
Portions of these 2,880 acres were included in the Quail Springs Wilderness Study Area (WSA) as identified in the RMP. The boundary is a combination of roads, a shared boundary with Floyd Lamb State Park, the DNWR, the corporate boundary for the City of Las Vegas, a common border with the Moapa Indian Reservation, and an abandoned railroad grade. As identified in the RMP, this study area originally contained approximately 12,145 acres of public land.

RESPONSE: The new EA states, “The area was being managed in accordance with the Las Vegas RMP and Final EIS, approved October 1998.” Supra.  1998? The RMP is eleven years stale and for that reason, legally insufficient for any lawful purpose. The new EA does not include a copy of a current, cumulative RMP as evidentiary support, stale or otherwise.

The original EA claimed that the 2,880 acres authorized by P.L. 107-350 are “located within or near those land encompassed by the following land use plans: Clark County Master Plan Update 2007. Las Vegas Valley Disposal Boundary EIS (December 2004), Las Vegas Resource Management Plan and Final Environmental Impact Statement (October 1998) (RMP). “The sale/conveyance parcel is located within the Las Vegas Valley and located directly north of the disposal boundary.” That means outside the disposal boundary. The words “or near” or “north of“ are stunning. If they are “near” or “north of” they are outside the boundaries of the cited documents. “Surveys conducted in support of the Disposal EIS adjacent to the identified parcel….” (Emphasis added.) Despite the sale/conveyance parcel not being within the disposal boundary, the EA discussion continues with Disposal EIS data as though the land is located within the disposal boundary. The statement is misleading at best. All discussion regarding the “Disposal EIS”, and there are many such references including air quality, water resources and floodplain references to name a few, is misleading and must be stricken from the EA. (3:1.4; 5:C.) There is no evidence supporting the above claims yet the BLM made them and has not disavowed them.

N. Transportation

STATEMENT: “Current access to and within the subject area is provided by a BLM Letter of Agreement, dated April 26, 2007, and BLM rights-of-way issued to the City of North Las Vegas. Along with the development of the shooting facility, access and road alignments will need to be determined. The responsibility for those alignments belongs to the jurisdictional entity. If public lands, other than those identified in this sale/conveyance are used for these proposed road alignments, the jurisdictional entity will need to file the appropriate land use application with the Bureau and request authorization of the use. As a result of the construction and operation of the Shooting Park Facility, it is anticipated that there will be access and transportation issues.
The City of Las Vegas filed a right-of-way application October 29, 2003, for a road alignment for the Outer Beltway. The right-of-way requested a total of 2,451.25 acres of land and varies in width from 0’ to 1,320’ wide as proposed. This application proposed to cross the southerly boundary of sections 34, 35 and 36 of the Shooting Park Facility. The general alignment for the Outer Beltway is proposed to follow from I-15 west along the Iron Mountain Road alignment to Decatur Boulevard; then along the alignment for Moccasin Road to Fort Apache; then southwesterly to the Tropical Parkway alignment. The BLM issued a partial rejection of the application on November 20, 2003.The partial rejection covered only the lands identified in sections 34, 35 and 36 of the Shooting Park Facility. No appeal was filed. Since the land transfer in November 2003, Clark County has been coordinating with the City of Las Vegas regarding the Sheep Mountain parkway (Outer Beltway) alignment. A 200-foot wide buffer from the southerly boundary of section 34, 35 and 36 has been identified for the future Sheep Mountain Parkway and Nevada Energy Transmission corridor purposes.”
O. Noise

The site is rural in nature. Current noise on the site is generated from unregulated recreational shooting and off-road vehicle traffic, and aircraft from Nellis Air Force Base.

RESPONSE: The site was rural in nature. For several years now, local governments have re-zoned the area and allowed residential property that includes schools, recreational and commercial encroachment to abut the site.

4.0 Environmental Impacts of the Proposed Action

STATEMENT: “It is anticipated that the impacts of the action alternatives (Proposed Action and Alternative A) would be the same, with the exception that the County would be required to pay fair market value for the land under Alternative A. While the U.STATEMENT: Government would retain other rights under Alternative A, such as the right to authorize mineral development, the BLM would be prohibited by Congressional intent, and its own regulations, from authorizing permits, licenses or leases which would interfere with the County’s operation of the Shooting Park.” (p. 11)
A. Description of Impacts for the Proposed Action

STATEMENT: “The act of transferring title of property causes no direct impacts to the environment. All impacts to the environment from such title transfers are considered indirect as the local governments would issue permits for construction projects, in the future. However, BLM is required to assess the indirect impacts of reasonably foreseeable future development. Such an assessment has been done in the Disposal EIS for all remaining BLM administered lands consisting of 46,701 acres within the Las Vegas Valley Disposal Area, including the cumulative impacts of development of 70,000 acres of private land out to the year 2018.

RESPONSE: The referenced study is not identified probably because it is stale and out of date for any lawful purpose. There is no evidence that the CCSP was a part of any Disposal EIS, particularly one dated 1998.
B. Botany

RESPONSE: While the Petitioners are interested in plant life, attention to the human and domestic animal issues will also benefit plant life.
C. Threatened and Endangered Species / Special Status Species

RESPONSE: While the Petitioners are interested in endangered species, attention to the human and domestic animal issues will also benefit endangered species.
D. Wildlife

RESPONSE: While the Petitioners are interested in wildlife, attention to the human and domestic animal issues will also benefit wild life.
E. Migratory Bird Treaty Act

RESPONSE: While the Petitioners are interested in migratory birds, attention to the human and domestic animal issues will also benefit migratory birds.
F. Air Quality

RESPONSE: The EIS referenced is both stale and off point. There is no reference to the shooting park. 
G. Soils

RESPONSE: While the Petitioners are interested in soils, attention to the human and domestic animal issues will also benefit soil issues.
H. Water Resources

RESPONSE: With the current drought of the millennium, each acre-foot of water is precious. There is no rational reason to put any additional burden on our precious, desert, water resources. The new EA admits that the shooting park will create a substantial, additional water resource burden. The finding of no significant impact under the circumstance that currently exists demonstrates that the FONSI should not be signed. 
I. Floodplains
RESPONSE: Petitioner’s are concerned about flood plain issues and would to explore them in an EIS process.
J. Hazardous Material Assessment/Inspection


RESPONSE: The BLM admits to lead pollution. This is not a settled issue. The public has not had any prior opportunity to participate in the reality of lead pollution on the residential, school, recreation church and commercial areas adjoining the shooting park. Only an EIS process can provide that opportunity. (p. 16)
K. Cultural and Paleontological Resources

STATEMENT: Fossil remains are apparent on the surface of the sale/conveyance parcel. There is a high probability that fossils lie beneath. Clark County plans to avoid impacts to fossil resources by restricting construction activities to those areas lying outside the wash.

RESPONSE: The BLM is aware that fossil remains do lie beneath. The issue is an EIS issue.
L. Environmental Justice

RESPONSE: There is no evidence that environmental justice is not an EIS issue. The BLM does not know the answer to that question until and unless it completes an EIS process.
M. Lands

RESPONSE: NEPA EA standards are not related too much higher NEPA standards and public participation. NEPA EIS standards and requirements provide for a federal level of due process that is not available at the local or state level.
N. Transportation

RESPONSE: The BLM left out the traffic load projections from the study. For that reason, the citation to that study is moot without an EIS process.
O. Noise

RESPONSE: The Clark County noise assessment report was done without public notice and oversight. The report does not include data simulating the “Battle of the Bulge” noise effect that 74 firing positions will have firing day and night, six or seven days a week. There is no report involving that cumulative noise effect. Also missing is a psychological impact study on both humans and animals regarding the daily, day and night, “Battle of the Bulge” that has commenced operations next door to them. There is no information in the new EA regarding who did Clark County’s noise assessment or what the contract agreement was. According to the noise assessment, the measurements were of individual discharges and “simultaneous ambient noise measurements at two locations along the nearest residential area” apparently measuring single discharges.
The new EA then discusses another noise impact report conducted by DDR, Inc. that disagreed with the Clark County noise assessment. The BLM concluded that the DDR report “may be unreliable for the purpose of determining significant environmental impacts.”
For the reasons given and the fact that the BLM appears to agree, both reports conflict and may be unreliable. The wrong questions were asked and the wrong answers were given. Neither report was conducted pursuant to NEPA EIS standards. (P. 18)
A NEPA EIS level noise study is required in order to determine the levels, short and long term impact on humans and their domesticated animals from one to seventy-four firing positions hour after hour, day after day, night after night, week after week, month after month, and year after year without end. The CCSP environmental noise issue is unprecedented except at wartime.
4.1 No Action Alternative Impacts

RESPONSE: Community development is not an issue herein. To the extent that community development occurs. The land at issue is not a part of any federal, state or local “community development” NEPA process now. That issue is currently moot.
4.1.1 Description of Impacts for No-Action

The BLM suggestion that Petitioners are concerned about the environmental effects of signing a piece of paper and pushing it across a desk reflects on the new EA in its entirety as absurd.
A. Botany

B. Threatened and Endangered Species / Special Status Species (P. 19).
C. Wildlife
D. Migratory Bird Treaty Act

As Petitioners have stated previously, the main issue herein involves humans and their domesticated animals. To the extent that the BLM produces the promised, legally sufficient, cumulative EIS regarding the human and domesticated animal issues, the issues of A. Botany, B. Threatened and Endangered Species / Special Status Species, C. Wildlife and D. Migratory Bird Treaty Act will benefit and be resolved in that process.
E. Air Quality

RESPONSE: See the G. Air Quality discussion on pp. 10-11. Federal air quality rules have changed. The new rules are more stringent, particularly for ozone. Clark County did not meet the previous ozone limits much less the new limits. All previous estimates and studies are now stale and moot, particularly the cited 2003 study data and conclusions, infra. The CCSP will contribute to the air pollution in the Valley. That is another reason why the promised NEPA EIS process must begin that will bring air quality estimates up to date in the year 2010. Air Quality Analysis Model derived by BLM Senior Air Quality Specialist Scott Archer (EA Number:NV-050-2003-89).The analysis included emission calculations for all six criteria pollutants (CO, PM10, NOx, SO2, VOCs, and PM2.5).

Land Use.
RESPONSE: The BLM overlooks the current economic situation. The neglects to mention that land disposal auctions have not been drawing serious bidders in the current economic slowdown. The BLM neglects to include the ozone problem and the dry Lake Mead problem, the drought of the millennium. Petitioners do not believe that the BLM has any idea regarding just how bad the CCSP projected land use is.
F. Soils

RESPONSE: Grading, wind erosion and soil losses are occurring now. The promised NEPA EIS is ignored. The area at issue is barren. Any soil disturbance is a serious health problem that might have been controlled had the BLM complied with its NEPA EIS duty.
G. Water Resources (P. 21)
RESPONSE: There is no water available. Water is being rationed by simply increase the price. The Bureau of Reclamation, local and state water authorities are seriously concerned about a dry Lake Mead. It is difficult to think what the BLM is thinking by ignoring the reality of the drought of the millennium. The water issue is a NEPA EIS issue.
H. Floodplains

I. Hazardous Material Assessment/Inspection

J. Cultural and Paleontological Resources

K. Environmental Justice (P. 22)
L. Noxious Weeds

M. Noise

N. Transportation

4.2 Cumulative Impact Assessment

4.2.1 Proposed Action:

A. Botany

B. Threatened & Endangered Species / Special Status Species

C. Migratory Bird Treaty

D. Soils (P. 24)
E. Air Quality

F. Water Resources

G. Floodplains (P. 25)
H. Cultural and Paleontological Resources

I. Noxious Weeds

J. Transportation

K. Noise

4.2.2 No Action Alternative:

A. Botany (P. 26)
B. Threatened & Endangered Species / Special Status Species

C. Migratory Bird Treaty Act

D. Soils (P. 27)
E. Air Quality

Regional Significance as Defined By EPA

F. Water Resources

G. Floodplains

H. Cultural and Paleontological Resources

I. Environmental Justice (P. 29)
J. Transportation

K. Noise

4.3 Description of Mitigation Measures and Residual Impacts

RESPONSE: All of the remaining categories essentially repeat earlier proposed and now actual land usage. Petitioner’s responses remain essentially the same and are adopted herein for all purposes. The most important issue is that of CCSP land use. The other proposed land use scenarios are not relevant at this point of time since the BLM is continuing with the CCSP land use and the land may have to be returned to the federal government.
5. Persons/Agencies Consulted: (P. 30)
Local Citizens

Lorraine Lennard

Robert Hall

RESPONSE: This BLM admission speaks volume to the fact that the public was not properly notified or included in the CCSP environmental process. Only two local citizens? The public notices must now reside in the closet of BLM executives minds.
6.0 References

Clark County, Carbon Monoxide State Implementation Plan, August 2000
Clark County, PM10 State Implementation Plan, 2002
Clark County Department of Comprehensive Planning. Southern Nevada Consensus Population Estimate, July 2001.

Clark County Regional Flood Control District (CCFRCD) Supplemental Programmatic EIS 2002.
Master Plan Update (September, 2004).

Coache, Robert, P.E., 2001.Las Vegas Valley Water Usage Report, Clark County Nevada. State of Nevada Division of Water Resources. 
Las Vegas Valley Water District (LVVWD), 2002.Las Vegas Valley Water District Artificial Recharge Report, 2001 Year End Report. Submitted to Nevada Division of Water Resources.

Las Vegas Resource Management Plan and Final EIS, BLM October 1998.

Las Vegas Valley Disposal Boundary EIS, December 23, 2004.

Southern Nevada Water Authority (SNWA), 2002.2002 Water Resource Plan. March.

SNWA Draft Drought Plan, January 2003, Supplement to the SNWA 2002 Water Resource Plan

Steinberg, Peter, 2001. Prosopis glandulosa. In:U.S. Department of Agriculture, Forest Service, Rocky Mountain Research Station, Fire Sciences Laboratory (2003, June). Fire Effects Information System, [Online]. Available: http://www.fStatement:fed.us/database/feis/

Clark County Department of Public Works, Noise Assessment Report for Clark County Shooting Park, dated February 16, 2009. Prepared by Parsons, Pasadena, California.

Clark County Department of Public Works, Special Event Traffic Management Plan for Clark County Shooting Park, dated July 2, 2007. Prepared by Poggemeyer, Las Vegas, Nevada.

Callister & Reynolds – Attorneys at law, Review of the Results and Conclusions Presented in the Report Titled: Noise Assessment Report for Clark County Shooting Park, Prepared by Parsons, Pasadena, CA, February 16, 2009, Prepared by DDR, Inc - Consultants in Acoustics & Vibration, Douglas D. Reynolds, PhD. (P. 31)
RESPONSE: Petitioners adopt BLM’s 6.0 References List as their own to show that with the exception of the last three documents that were prepared for the CCSP, the dates of the other eleven range from 1998 to 2004. The eleven are stale and not current for a lawful NEPA purpose. 

II. Summary of reasons why the FONSI and EA must be revised in favor of an EIS.
1. The project is federal because of the size of the lands acquired, federal funding and the fact that the environment impacts are federally significant. 

2. The BLM has admits NEPA was required.

3. The BLM and Clark County violated NEPA and APA law by cooperating with construction and the project without federal law compliance.

4. The BLM has admitted that it has a duty to comply with NEPA. As a result, it must also comply with the federal Administrative Procedures Act (APA).

5. Clark County is subject to NEPA compliance because it is responsible for the execution of all NEPA requirements, and the fact that the P.L. 107-350 land patent has a revision clause.

6. The pending EA and FONSI are subject to a U.S. District Court ordered NEPA process.
7. The BLM, Clark County, City of Las Vegas, City of Henderson and City of North Las Vegas have cooperated to deny Valley citizens their statutory NEPA, APA environmental, federal, and state due process rights.
8. The EA fails to include Public Law 107-350 language regarding the safety of the public.

9. The EA does not comply with NEPA.

10. The EA does not  comply “with Congressional direction under Public Law 107-350. The BLM ignored that duty until the U.S. District Court ordered the BLM to comply with NEPA and complete an EA in its May 8, 2009 Order following a public complaint. U.S. District Court, 2:08-cv-1131-LDG Order.
11. The proposed action is not authorized by Public Law 170-350. The BLM and Clark County were required all along to comply with NEPA, a fact that the BLM has admitted only after being sued in U.S. District Court.
12. The noise study described at “O. Noise,” does not study a shooting park of the unprecedented size, unprecedented number of shooting positions, unprecedented array of fire arms and powder choices, 6:00 A.M. to 10 P.M. operation, seven days a week (public and “private”), that the CCSP projects. There is no information regarding the noise impact of residential communities less than a mile away, much less the psychological impact of that much shooting day after day, week after week, month after month, year after year on those who work, go to the two schools, and recreate in the area. There is no information regarding the noise effect on equestrian activities. The noise site-specific information, one of the most important of the public’s concerns, is legally insufficient for any lawful purpose.
XXV. Other Federal Agencies

NEPA requires that the responsible Federal official, shall consult with and obtain the comments of any Federal agency that has jurisdiction by law or special expertise with respect to any environmental impact involved. The EA does not include the statements of the U. S. Air Force at Nellis AFB or other Federal agencies. Copies of such statements and the comments and views of the appropriate Federal, State, and local agencies that are authorized to develop and enforce environmental standards, shall be made available to the …. public as provided by section 552 of Title 5, and shall accompany the proposal through the existing agency review procedures. The required compliance was not made public pursuant to 5 U.S.C. § 552 regarding all of the Federal agencies involved, TA \l "5 U.S.C. § 552" \s "5 U.S.C. § 552" \c 2  and there is no legally sufficient evidence to the contrary in the EA.

XXVI. CONCLUSION

1. The EA ignores, marginalizes, omits and misrepresents NEPA and APA requirements. The result is a federal agency de facto refusal to comply with the nation’s environmental law protections and safeguards regardless of Congressional intent and mandate. Petitioners request legally sufficient EIS compliance.
2. On the basis of what is now known from the original and new EA, and the information provided herein, it is obvious that only a portion of the federal land will ever be used as a shooting park. Under the terms of P.L. 107-350, the entire section of disposal land must be returned to the federal government. The BLM, local and state agencies have not met the terms of disposal agreement and the reversion clause is the only relevant course left. The CCSP it is not too late and the land must be returned to the federal government. The BLM’s failure and refusal to complete an EIS is a serious violation of NEPA and APA due process law. 

3. In the alternative and without prejudice, the BLM is continuing its longstanding practice of ignoring NEPA and the APA. Petitioners request all of their rights pursuant to NEPA and the EPA.

4. Petitioners request that the BLM take all of the steps required by applicable federal public law to comply with the CCSP shooting park land disposal reversion clause.
5. In the interim, Petitioners request that the BLM and Clark County assume the responsibility and financial liability for any illness, injury or other damage caused to humans and  their animals by CCSP environmental assaults on their environmental due process rights.

6. Petitioners request that the BLM investigate and identify those who are responsible for re-zoning the land abutting the CCSP for development while failing to inform those who moved into the subsequently developed areas without CCSP full disclosure.

7. Petitioners request that the BLM include this comment and response document in the record of this action in its entirety, without summary or redaction of any kind or nature whatsoever.
8. Petitioners request that the BLM and Clark County write a letter of apology to all those Valley resident whose who (1) have commented and responded in opposition to the original EA and the new EA in the process of executing the revision clause of P.L. 107-350 (p. 9) and/or (2) who moved into land re-zoned for residential, recreation, school, business or church development within a one mile radius from of any border of the CCSP, from the time the BLM and Clark County first knew about the CCSP plan.

The First Revised Comments or the Nevada Environmental Coalition, Inc. and Robert W. Hall, as an individual dated August 18, 2009 re: In re: Environmental Assessment, DOI-BLM-NV-S010-2009-0293-EA August 3, 2009 and served on August 28, 2009 are adopted herein and made a part hereof for all purposes.

Dated January 29, 2010







Respectfully submitted,






__________________________
ROBERT W. HALL, M.S. (Counseling Psychology), as an individual, and as President, Nevada Environmental Coalition, Inc.
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